UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

UNITED STATES OF AMERICA
v Criminal No. 02-114-P-H

GERALD JOSEPH GAGNON,

N N N N N N N

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS

Gerald Joseph Gagnon, charged in one count with being afelon in possession of afirearm(a
Ruger model P95DC nine-millimeter semi-automatic pistol) and in another with being afelon in
possession of ammunition (twelvenine-millimeter bullets contained in two magazines) in violation of
18 U.S.C. 88 922(0)(1) and 924(a)(2), seeks to suppress the firearm and ammunition as well as
incriminating statements made to Lewiston, Maine police during an encounter on August 27, 2002.
Indictment (Docket No. 1); Motion To Suppress (“Motion”) (Docket No. 4).

An evidentiary hearing was held before me on December 23, 2002 at which the defendant
appeared with counsel. At the conclusion of the hearing, defense counsal argued his case orally.
Counsdl for the government declined an opportunity for oral argument, preferring to rest on the papers
previoudly submitted. | now recommend that the following findings of fact be adopted and that the
Motion be denied.

I. Proposed Findings of Fact
On August 27, 2002, at approximately 9:45 p.m., Lewiston Police Department (“LPD”) officer

Ryan Rawstron wason patrol alonein his cruiser in the Ash Street area of Lewistonwhen hereceived



areport from his dispatcher, directed to himself and an LPD officer on patrol in a separate cruiser,
Raymond W. Roberts, that an intoxicated male was passed out near the back parking lot of 88 Ash
Street.!

Rawstron wasfamiliar with 88 Ash Street, afive-story, L-shaped apartment building housing
elderly and emotionally disturbed residentsand located near “ The Cage,” abar to which he previousy
had been called to deal with intoxicated individuals and to intercede in fights. Per LPD policy,
Rawstron’ s practice in confronting an unconscious person wasto seeif he could rouse him or her, then
ask questions calling for identification of the day, time, the person’ s address and thelike. Rawstron
would then determine whether the person could carry on arationa conversation and safely could be
sent home or needed to be transported to a hospital via ambulance (perhaps even involuntarily if
necessary). Callsto investigate incapacitated persons generally did not result in arrests.

Rawstron had been trained that it was aliability ssmply to leave an incapacitated person out on
the street without further investigation. The person might be adanger to him or hersdlf (i.e., unableto
walk up stairs or apt to fall asleep in the middle of the road or under acar) or to others (i.e., agitated
enough to start a fight or mug someone). In fact, Rawstron believed that he would be subject to
disciplinary action if he chose simply to leave an incapacitated person aone.

Upon receiving the dispatch in question on the night of August 27, 2002, Rawstron drove
immediately to 88 Ash Street. He parked and disembarked from hiscruiser, advising hisdispatcher of
hisstatus. It was dark outside, dthough the scenewasilluminated by streetlightsand porch lightsfrom
88 Ash Street. As Rawstron walked toward the building, he saw amale dressed in at-shirt, shorts

and adenim jacket lying on the ground with his head toward the gpartment building and hisfeet facing

! gpecificaly, the dispatcher advised, “838 Ash, 88 Ash, we have amale intox stumbling about, now she [the cdler] believeshe's
(continued on next page)



the parking lot. Rawstron neither smelled nor saw alcohol, but his*“working hypothesis’ wasthat the
man was intoxicated. Rawstron stopped about fifteen feet away from the prone man (whom he
identified in court as Gagnon) and called out a coupl e of times, “ L ewiston Police—wakeup.” Gagnon
opened his eyes and looked at Rawstron, closed his eyes and opened them again. Hethen jumped up
and attempted to run away —i.e., trying to move his feet faster than awalking pace but sumbling. In
Rawstron’ s experience, which included dealing with approximately forty incapacitated people prior to
August 2002, no other seemingly intoxicated person had responded to a police wakeup call by

attempting immediately to flee.

Rawstron called out three times for Gagnon to stop. After Gagnon had gonefifteen to twenty
feet, he did stop in response to the third command. Rawstron then noticed that Gagnon'’s |eft jacket
pocket seemed weighted down with something heavy and bulging.? Rawstron was concerned; from his
training, he believed the heavy object could be agun or possibly aknife or small aluminum baseball
bat. He ordered Gagnon to put his hands on top of hs head.> Gagnon did so. Rawstron then
commanded Gagnon to turn afull three hundred and sixty degrees, but Gagnon stopped hafway and
began turning in the opposite direction —in Rawstron’ s opinion, to shield the left pocket from view.
Rawstron, a medium-built man who weighs 165 pounds, then advised Gagnon, a heavier set man
weighing approximately fifty pounds more, that he was not under arrest but that he was going to pat
him down for safety reasons. Rawstron ordered Gagnon to keep his hands on top of hishead and, in

preparation for the patdown, placed one of hisown hands on top of Gagnon’ shands. Gagnon freed his

passed out. Asyou'relooking to the building, it'll be the left Sde nearest to the back parking lot.”

2 Although | found Rawstron generaly acrediblewitness, | do discount histestimony that hefirst noticed the bulgein Gagnon' sjacket
when Gagnon got up from the ground, which isinconsistent with both hisinitid written report and areport prepared the next day by
specid agent Randy St. Laurent with Rawstron’ sassistance, both of which indicated that Rawstron did not notice the weighted pocket
until after he stopped Gagnon by voice command. See Defendant’s Exhs. 8 & 26.

% Rawstron' straining was that, for safety, an officer must be ableto see aperson’s hands; the hands“ are what will end up hurting or
(continued on next page)



hands, put one hand down and pulled hisjacket closed. Rawstron repositioned Gagnon’ s hands on top
of hishead and ordered him to keep them there. Rawstron patted down Gagnon'’ sleft sdeand felt the
handle of agun. He pulled the object out; it wasindeed a Ruger nine-millimeter gun. Hethen ordered
Gagnon to the ground and radioed his dispatcher to speed up Roberts' arrival. Gagnon tried several
timesto get up, and Rawstron each time ordered him back to the ground. Rawstron wasin the process
of handcuffing Gagnon when Roberts arrived.

Rawstron handed Roberts the gun, which Roberts held downward, pointing away from himsdf,
Gagnon and Rawstron. Rawstron, who had been trained that a person found carrying one weapon may
be harboring another, searched the still-face-down Gagnon more thoroughly. This search yielded a
magazine loaded with four bullets, which Rawstron retrieved from Gagnon's left inner pocket.
Roberts returned the Ruger to Rawstron and helped the still-handcuffed Gagnon to hisfeet. At that
time Roberts noted that Gagnon’s breath smelled strongly of alcohol and his eyes were bloodshot.
Rawstron emptied the Ruger, which was loaded and ready to fire, with severa roundsin its magazine
and onein its chamber, then placed it in his pocket.

Gagnon asked Roberts why he was being arrested. Roberts explained that he was not under
arrest and that the officers originaly responded to a medical call but that Gagnon now was being
detained because he had been found in possession of a weapon. This question and answer were
repeated severa times. Rawstron asked Gagnon if he had a concealed-weapons permit; Gagnon
replied that hedid not. Robertsal so asked Gagnon severa questions, including where hewascoming
from (Gagnon said The Cage), what he was doing in abar if he was carrying agun (Gagnon said it

was not his gun) and whose gun it was (Gagnon said it was his girlfriend’s).

killing you.”



Using identification that Roberts had obtained from Gagnon’ swallet, the officersrequested a
warrant check. Their dispatcher verified that there was an outstanding warrant for Gagnon’ sarrest on
charges of negotiating a worthless instrument. The officers then notified Gagnon that he was under
arrest on the outstanding warrant and for concealing a gun without a permit. At no timethat evening
was Gagnon given any Miranda warnings.*

In Rawstron’s mind, once he found the gun the LPD’s function changed from one of
“caretaking” to one of “investigation.” Rawstron never asked Gagnon the questions he usually asksto
determine whether an incapacitated person is safe to go home; nor, although hewastrained asa“first
responder,” did he check vital signs, administer any kind of first aid or call an ambulance. In the
interim between the stop of Gagnon and receipt of the results of the warrant check, both Rawstronad
Roberts considered Gagnon to be detained for investigative purposes, not placed under arrest.
Roberts considered it unnecessary to administer Miranda warnings until such time as Gagnon was
formally placed under arrest. Even when suspects are formally placed under arrest, Robertstestified
that he typically does not read Miranda warnings at an arrest scene but rather waits until asuspectis
takento awell-lit room at the station house, where the warnings can be explained and the suspect can
sign a form. Rawstron did not consider his or Roberts questions “interrogation” of the kind that
would trigger a need for Miranda warnings. In addition, Rawstron testified that he asked the
conceal ed-weapons gquestion for Gagnon’ s own benefit, not to incriminate him.

Il. Discussion

At ora argument, defense counsel framed the instant motion asimplicating two issues. whether

% Per Miranda v. Arizona, 384 U.S. 436 (1966), an accused must be advised prior to custodial interrogation “that he hastheright to
remain slent, that anything he says can be used againgt him in a court of law, that he has the right to the presence of an attorney, and
that if he cannot afford an attorney onewill be appointed for him prior to any questioningif heso desires” Miranda, 384 U.S. at 478-
(continued on next page)



the LPD properly effectuated aso-called “ Terry stop” and whether the defendant’ s statements should
be excluded because Miranda warnings were not read. | address each in turn.
A. Terry Stop

Defense counsel posited at oral argument that (i) the facts adduced at hearing showed that the
LPD approached Gagnon to perform a caretaking function, (ii) the officers were justified in
approaching him to fulfill this function, (iii) but they had no business stopping him when he tried to
walk away. Asthe First Circuit has observed:

InTerryv. Ohio, [392 U.S. 1 (1968)], the Supreme Court first recognized that apolice

officer may in appropriate circumstances and in an appropriate manner approach a

person for purposes of investigating possibly crimina behavior even thoughthereisno

probable cause to make an arrest. This authority permits officers to stop and briefly

detain a person for investigative purposes, and diligently pursue a means of

investigation likely to confirm or dispel their suspicions quickly.
United States v. Trueber, 238 F.3d 79, 91-92 (1st Cir. 2001) (citations and internal punctuation
omitted). The validity of an investigative Terry stop hingeson “whether the officer’ s actions were
judtified at their inception, and if so, whether the actions undertaken by the officersfollowing the stop
were reasonably responsive to the circumstancesjustifying the stop in thefirst place as augmented by
information gleaned by the officers during the stop.” Id. at 92 (citations and interna punctuation
omitted). An*objective reasonableness standard” governs. United Statesv. Moore, 235 F.3d 700,
703 (1st Cir. 2000).

The government bearsthe burden of demongtrating the constitutionality of warrantless seizures
and searches, including purported Terry stops. See, e.g., United Sates v. Link, 238 F.3d 106,

109 (1st Cir. 2001) (“Where a defendant challenges the constitutionality of a warrantless seizure

undertaken on the basis of suspicion falling short of probable cause, the government bears the burden

79.



of proving that the seizure was a Terry-type investigative stop.”) (citation and internal punctuation
omitted).

In its papers, the government argued that the LPD effectuated an appropriate Terry stop. See
Government’ s Opposition to Motion To Suppress (“Opposition”) (Docket No. 5) at 3-5. Whilethe
government did not there contend that the caretaking function, in itself, justified the stop inissue, the
question was squarely presented at hearing.’> In closing argument, defense counsel posited the
converse — that caretaking could not justify the detention and patdown of Gagnon in this case — a
proposition for which he cited United States v. Novitsky, 208 F. Supp.2d 1181 (D. Colo. 2002).

The Novitsky court noted:

In the course of exercising this noninvestigatory [community caretaking] function, a

police officer may have occasion to seize a person, asthe Supreme Court has defined

the term for Fourth Amendment purposes, in order to ensure the safety of the public
and/or the individual, regardless of any suspected criminal activity.

*k*

However, aperson’s Fourth Amendment rights are not eviscerated ssmply because a
police officer may be acting in anoninvestigatory capacity for it is surely anomalousto
say that the individua is fully protected by the Fourth Amendment only when the
individual is suspected of criminal behavior. Whether the seizure of a person by a
police officer acting in his or her noninvestigatory capacity is reasonabl e depends on
whether it is based on specific articulable facts and requires a reviewing court to
balance the governmental interest in the police officer’s exercise of his or her
community caretaking function and theindividud’ sinterest in being free from arbitrary
government interference.

Novitsky, 208 F. Supp.2d at 1185 (quoting United Sates v. King, 990 F.2d 1552, 1560 (10th Cir.
1993)) (internal punctuation omitted). While the Novitsky court recognized the existence of a

caretaking-type justification for a Terry stop, it found that officersin that case exceeded reasonable

® Iniits papers, the government primarily and unhelpfully relied on an argument that the LPD possessed a reasonable and articulable
suspicion that Gagnon wasviolating apublic-intoxication statute, 17 M.R.S.A. § 2003-A. See Oppositionat 5. Thefactsadduced a
(continued on next page)



bounds when, in the course of responding to a“man down” distress call, they placed Novitsky in an
“arrest control hold” and patted him down for weapons without any suspicion that he had committed a
crime, was armed or otherwise posed a threat to safety. Id. at 1186.

In closing argument, defense counsel maintained that (i) Gagnon ssimply walked away, rather
than attempting to flee, (ii) Gagnon reasonably construed the officer’s command to “wake up” as an
order to move aong, with whichhe complied, and (iii) asin Novitsky, there was no bona fide concan
for Gagnon’sor anyone else’ ssafety. | disagree. Firdt, | find that Gagnon was actively attempting to
flee the officer —that is, moving away as quickly as his condition would permit. As the Supreme
Court has noted, “Headlong flight — wherever it occurs — is the consummate act of evasion: It isnot
necessarily indicative of wrongdoing, but it is certainly suggestive of such.” Illinoisv. Wardlow, 528
U.S. 119, 124 (2000). Second, | find that unprovoked flight by a seemingly intoxicated personwould
raise in areasonable officer (and did in fact raise in Rawstron) concern for the safety of the fleeing
individua and the public in general. Third, | find Rawstron’s action in ordering Gagnon to stop
(thereby effectuating a Terry stop) entirely reasonable under the circumstances. In fact, as Rawstron
suggested at hearing, he could have been considered derelict in his duty not to have satisfied himself
that Gagnon was safe to continue on hisway. See Winters v. Adams, 254 F.3d 758, 764 (8th Cir.
2001) (recognizing validity of community-caretaking type of Terry stop; noting that officers would
have been derelict in dutiesto have walked away, permitting possibly intoxicated individual todrive
car).

Fourth, | find that Rawstron’ s pat-down of Gagnon was, again, entirely reasonable and did not

exceed the scope of the Terry stop. The hour was late, Rawstron (who still at that point was aone)

hearing did not bear this out.



was much smdler than Gagnon, Gagnon was in addition to his size seemingly intoxicated, and
Rawstron detected a tell-tale bulge and weight in Gagnon'’s jacket pocket. See Floridav. J.L., 529
U.S. 266, 272 (2000) (given serious threat firearms and armed criminals pose to public safety,
“Terry'srule. . . permits protective police searches on the basis of reasonable suspicion rather than
demanding that officers meet the higher standard of probable cause’). Rawstron employed theleast
intrusive means (the pat-down) to assuage his well-founded concerns.

Fifth and findly, I find that once Rawstron discovered the weapon, he reasonably ordered
Gagnon to the ground for handcuffing and further search. In Rawstron’s experience, persons
concealing one weapon often harbored another. Rawstron’s backup officer had not yet arrived, and
Gagnon had not been fully compliant with Rawstron’s voice commands. A reasonable officer in
Rawstron’s shoes would have feared, at a minimum, for his own safety — and the evidence is that
Rawstron wasin fact concerned. The use of handcuffs as a precaution under the circumstances, while
a strong measure, did not in itself convert the Terry stop to a full-blown arrest. See, e.g., United
Sates v. Navarrete-Barron, 192 F.3d 786, 791 (8th Cir. 1999) (limitsof Terry stop not exceeded
when suspect handcuffed while officers searched truck; “Several other circuits also have found that
using handcuffs can be areasonable precaution during aTerry stop.”); Gallegosv. City of Colorado
Springs, 114 F.3d 1024, 1030 (10th Cir. 1997) (“[A] Terry stop does not automatically elevate into
an arrest where police officers use handcuffs on a suspect or place him on the ground. Police officers
are authorized to take such steps as are reasonably necessary to protect their personal safety and to
maintainthe status quo during the course of aTerry stop.”) (citationsand interna punctuation omitted).

Shortly after handcuffing Gagnon, the officers devel oped probabl e cause to arrest himbased
both on the discovery of an outstanding warrant for his arrest and his carrying of aweapon without a
conceal ed-weapons permit. At that point, the Terry stop matured into a full-blown, official arrest.

9



The bottom line: Rawstron reasonably (i) commanded Gagnon to stop, (ii) patted him down and seized
the gun upon noticing the weighted pocket, (iii) ordered him to the ground, (iv) handcuffed him and (v)
held him pending further brief investigation establishing that Gagnon was wanted on an outstanding
warrant and was carrying a concealed weapon without a permit. At no point were the bounds of a
Terry stop exceeded, in length of stop or in means of detention. Hence, the motion to suppress, asit
pertains to the saizure of the Ruger gun and ammunition, should be denied.

B. Unwarned Statements

As it happens, analysis of Gagnon'’s bid to suppress his unwarned statements overlaps to a
considerable degree with the Terry-stop inquiry undertaken above. “Asagenera rule, Terry Sopsdo
not implicate the requirements of Miranda because Terry stops, though inherently somewhat coercive,
do not usualy involve the type of police dominated or compelling atmosphere which necessitates
Miranda warnings.” Trueber, 238 F.3d at 92 (citations and internal quotation marks omitted).

In particular, an officer undertaking aTerry stop “ may ask the detainee amoderate number of
guestions to determine his identity and to try to obtain information confirming or dispelling the
officer’ ssuspicions.” United Statesv. Jones, 187 F.3d 210, 218 (1st Cir. 1999) (citation and internal
guotation marks omitted); see also, e.g., Trueber, 238 F.3d at 93 (court must determine “whether and
when a reasonable person in [a detainee’ s] position would have believed that he was actually in
police custody and being constrained to a degree associated with formal arrest (rather than ssimply
undergoing a brief period of detention at the scene while the police sought by means of a moderate
number of questionsto determine hisidentity and to obtain information confirming or dispelling their

suspicions”)) (citation and internal quotation marks omitted).®

® The government’ sbrief with respect to theissue of the statements again is unhel pful inasmuch as predicated onwhat proved to bean
(continued on next page)
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Here, although Gagnon was handcuffed while being questioned, | conclude that areasonable
person in his position would have understood that he was being detained at the scene while Rawstron
and Roberts asked amoderate number of questionsto obtain information confirming or dispelling their
suspicions concerning his possession of the Ruger and ammunition. When Rawstron first patted
Gagnon down, he expressly stated that Gagnon was not under arrest. When Gagnon asked Roberts
severa timeswhy he was being arrested, Roberts explained that he was not under arrest but washbeing
detained because he was found in possession of aweapon. See Trueber, 238 F.3d at 92 (“officers
intentionsrelevant . . . to the extent that they were communicated to the defendants”) (citation omitted).

The questions asked werefew, brief and reasonably related to the discovery of the weapon —eg., Do

you have a concealed weapons permit? Where are you coming from? Whosegunisit? Findly, while
defense counsel suggested at hearing that the officers brandished Gagnon’ sown guninfront of himina
coercive or intimidating manner, the evidence established that, for safety reasons, the gun (while
perhaps visible to Gagnon) was deliberately pointed away from himuntil it was disarmed, at which
point Rawstron pocketed it. Thereisno evidence that either officer drew his own weapon.

In sum, Rawstron and Robertsdid precisaly what is permitted in the context of aTerry stopin
the absence of Miranda warnings:. they “pursue[d] ameans of investigation that waslikely to confirm
or dispel their suspicionsquickly.” 1d. Insuch circumstances, lack of aMiranda warningisnot abar
to admissibility of statements made in response. See, e.g., id.

In oral argument and in his papers, defense counsal contended that Gagnon'’ s statements were

inadmissible not only because unwarned but also because involuntary. See Motion at 3, Reply a 8-10.

incorrect assumption: that Gagnon volunteered the statementsinissue. See Opposition at 5-7. Defensecounsel dluded to the body of
law relevant to the evidence adduced at hearing, acknowledging that “ Terry detentions do not trigger the same safeguards asforma
arrest[.]” See Defendant’ s Response to the Government’ s Objection to the Motion To Suppress, etc. (“Reply”) (Docket No. 6) a 8.
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An aleged confession “must be the product of arationa intellect and afreewill.” United Satesv.
Holmes, 632 F.2d 167, 168 (1st Cir. 1980) (citation and internal quotation marks omitted). While
mental history or state is pertinent to voluntariness, “the precedents still require some degree of
coercion or trickery by government agents to render a statement involuntary[.]” United Sates v.
Santos, 131 F.3d 16, 19 (1st Cir. 1997); seealso Ricev. Cooper, 148 F.3d 747, 750 (7th Cir. 1998)
(“A confession or other admission is not deemed coerced or involuntary merely becauseit would not
have been made had the defendant not been mentaly defective or deranged. The relevant
constitutional principles are aimed not at protecting people from themselves but at curbing abusive
practices by public officers.”) (citation omitted).

The evidence shows that, however inebriated Gagnon may have been, he was able to ask
rational questions and providerational responsesto the officers questions. Moreover, whiledefense
counsel posited at oral argument that the LPD has a deliberate policy of encouraging defendantsin
custody to make un-Mirandized statements, the evidence does not bear out the proposition that
coercive or abusive tactics were employed in this case. Instead, as discussed above, the officers
conduct and questioning were reasonably related to the circumstances they confronted, as those
circumstances were evolving, on the evening of August 27, 2002.

[11. Conclusion

For the foregoing reasons, | recommend that the defendant’ s motion to suppress evidence be

DENIED.

NOTICE
A party may file objections to those specified portions of a magistrate judge’ sreport or

proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
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and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 2nd day of January, 2003.

David M. Cohen

United States Magistrate Judge
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